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These materials are not for everyone I 

CONSULT WITH AN ATTORNEY IF 
ONE OF THESE SITUATIONS 

APPLIES TO YOU: 

⇒ The children have lived in North Carolina less than 6 months; OR 

=> One parent or a child lives outside North Carolina; OR 

⇒ There has been another custody case involving these children; OR 

⇒ There has been a Juvenile Court case involving these children; OR 

⇒ DSS Child Protective Services has placed these children with someone 
else; OR 

⇒ The children live with someone who is not their parent; OR 

=> One parent is in the military. 

If you or the children are victims of domestic violence, contact your nearest 
Legal Aid office or the Legal Aid Helpline at 1-866-219-5262. 
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I. Custody Law and Definitions 

In North Carolina, the law gives judges in the district courts the right to decide who has 
custody of minor children. Once a custody case is filed, the Judge has the power to make 
the decision about where the child lives and who will get to make decisions for the child. 

The Judge, in trying to figure out who should have custody and/or any visitation, will try to 
decide what is in the "best rnterest of the chHd." 

The Judge will look at all the information affecting the child's life to make certain 
his/her decision is based on the best interest of the child. It is important that you raise 
all facts that will assist the Judge in making his/her decision. 

There are two main ~ 2f custody: •Legal Custody" and "Physical Custody" 

What is "Legal Custody"? 
The parent(s) or person(s} who make the major decisions in the child's life, (such as 
decisions about health/healthcare, education, and religious upbringing) have "legal 
custody." The child does not have to live with the parent or person who has legal custody. 
The Judge may give legal custody to two people jointly (" Joint Legal Custody"). or one 
person may be given the primary responsibility to make major decisions for the child 
("Primary Legal Custody"). 

What is "Physical Custody"? 
The parent or person who has actual, physical care of the child has "physical custody." 
Again, the Judge may give physical custody to two people Jointly ("Joint Physical Custody"). 
The people with joint physical custody are allowed to share !Im! with the child so that 
each 9!!l has regular contact with the child. This does not mean that the child must live 
half the time with one parent and the other half with the other parent. The Court decides 
how much time the child spends with each parent. 

Instead of joint physical custody, the Judge may give one person "Primary Physical 
Custody". In this situation, one parent or person has the child in his or her care for a 
large ma iority of time. Another parent or relative may still have regular contact and 
overnight visitation with the child. 

It is possible for the Court to order "joint legal and physical custody," so that both 
parents have equal decision-making power and share physical custody, if one parent asks 
for it and the Court decides that It is in the best interest of the child. 



What is "Visitation?" 
•visitation" is the time that a person who does not have primary physical custody spends 
with the child. During the custody proceedings the Judge will attempt to set a visitation 
schedule that is in the 11best interest of the child." The amount and type of visitation 
granted by the court depends on things such as the living arrangements of the person 
asking for visitation, the ages of the children, how far apart the parents live, the desires 
of older children, and whether there has been domestic violence or child abuse. Visitation 
schedules may include: overnights during the week, weekend visits, telephone calls, sharing 
of holidays, and school vacations. You cannot deny visitation just because the other parent 
does not pay child support. , 

Who is the "Plaintiff"? 
The •Plaintiff" is the person filing for custody, If you are starting this custody case, you 
are the plaintiff. You will remain the plaintiff, regardless of whether the opposing party 
files additional documents. 

Who is the "Defendant"? 
The •Defendant" is the person {or persons) you are suing for custody. That person may be 
a parent or grandparent. If~ .91:! g non~parent, you MUST include the biological 
parents, if living, as defendants. The person you sue will remain the defendant , regardless 
of whether you file additional documents. 
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II. Where do I file a Custody or Visitation Action? 

Some of the most important questions you must ask as you plan to file for custody or 
visitation are: Where should my case be filed? In what state? In what county? These 
are important questions because if you do not file in the right place, the Judge might 
refuse to hear the case. 

Questions you must consider include: 

1. Are there any other cases already filed? 

In order to decide where to file, the first question to ask is has there ever been a 
custody case in court about the child? If yes, then you should try to get a copy of the 
custody papers and have them reviewed by an attorney before you file a new case. 
Most of the time, you will have to file requests to change prior custody orders in the 
same place that the case !!g§ first started. 

2. Can I file my custody case in North Carolina? 

If there has never been any type of court case about the child, then to figure out if 
you can file the action in North Carolina you must know where this child has lived ~ 
past six months. The general rule is that the child must have lived in North Carolina 
for six months for the case to be properly heard in North Carolina. Then North 
Carolina is the •home state" of the child. If the child is less than six months old, then 
you can file here if the child is currently here or has been here the majority of his or 
her life. 

It is important to remember that the judges only look at where the child has lived, 
NOT where the parents or other guardians have lived. 

3. In what county should I file? 
Most of the time, you should file the action in the county where the child is living. 
You can also file it in the county where you live or where a parent lives. 
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III. Forms 

• Complaint (form) 
4 pages. including •verification• 

• Civil Summons (form) 
2 pages, from Administrative Office of the Court 

• Petition to Sue/ Appeal/File Motions as an Indigent (form) 
2 pages, from Administrative Office of the Court 
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STATE OF NORTH CAROLINA 
County of ________ _ 

Naml! of Plaintiff 

v. 

Naml! of D1t/1tndant 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 

In the General Court of Justice 
District Court Division 

FIie _________ _ 

COMPLAINT FOR O CUSTODY 
0 VISITATION 

(COMP CUST/VISTJ 

NOW COMES THE PLAINTIFF, complaining of the Defendant, and alleges and says: 

I. The Plaintiff is a resident and citizen of _______ County, in the State of North Carolina 

2. The Defendant is a resident and citizen of _______ County, in the State of ______ _ 

3. The parties (check onl!} 
D are married but living separate and apart. 
0 are divorced. 
0 have never been married. 

4. The parties are the parents of the following child[ren): _________________ _ 

S. FIRST CHILD. During the past five (S) years the minor child, _____________ _ 

born on _________ has lived as follows: 

Period or Residence 

Address Name or Person Present Address or Person 
Dates Lived With 

From To 

Present 



(Check ONLY those that apply) 

D I have participated in litigation concerning the custody of the above named child. 

Name of Court Case Number Date of Decision 

D I have information of a lawsuit concerning the above named child in a court in North Carolina or another state. 

Name of Court Case Number Nature of Proceeding 

0 I know of a person as listed below, who has D Physical Custody D Claimed Custody D Claimed Visitation 

Rights with respect to the above named child. 

Name and Address of Person(s) 

( Use only if another child. Use additional pages as necessary.) 

SECOND CIDLD. During the past five (5) years the minor child, ____________ _, born 

on _________ has lived as follows: 

Period Of Residence 

Address 
Name of Present Address Of Person 

Dates Person Uved 

From To With 

Present 
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(Check ONLY lhose lhal apply) 

D I have participated in litigation concerning.the custody of the above named child. 

Name of Court Case Number Date of Decision 

DI have information of a lawsuit concerning the above named child in a court in North Carolina or another state. 

Name of Court Case Number Nature of Proceeding 

DI know of a person as listed below. who has D Physical Custody D Claimed Custody D Claimed Visitation 
Rights with respect to the above named child. 

Name and Address of Person(s) 

6. The Plaintiff is a fit and proper person to have custody of the child[renJ. It is in the child[ren)'s best interest 
that the Plaintiff be awarded D custody D visitation. 

7. The parties have been unable to agree on a custody and visitation schedule with the child[renJ. 

8. This Court has jurisdiction to hear this custody case because (check one): 

D The child[ren] has/have lived in North Carolina for the past six months. 
0 The child[ren] is/are less than six months old and has/have lived in North Carolina since the 
child[ren)'s birth or for n majority of the child (ren)'s life. 

WHEREFORE, THE PLAINTIFF PRAYS OF THE COURT: 

l. For an Order giving Plaintiff□ temporary and permanent custody or D temporary and permanent visitation 
of the child[ren] listed above. 

2. For such other relief as may be proper, just and lawful. 

Respectfully submitted; 

This, the_ day of _____ ,, 20_. 

Signature of Plain1iff MaUing Address of Plainliff 

Telephone Number 
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STA TE OF NORTH CAROLINA 

______ COUNTY 

VERIFICATION 

__________ ,, being first duly sworn, deposes and says: 

Thal (s)he is the Plaintiff in the foregoing action and that (s)he has read the contents of the foregoing 

Complaint and know the contents thereof, and that they are true to his/her own knowledge, except as to those 

matters alleged upon information and belief, and as to those matters, (s)he believes them to be true. 

This is the __ day ____ , 20_. 

_______ County, Nonh Carolina 

Sworn to (or affirmed) and ascribed before me, 
thls date by _________ _ 

Date: ____ _ 

(Official Seal) 

Signature of Plaintiff 

Official Signature of Notary 
_________ _.Notary Public 

No1ary's Printed or typed name 

My commission expires: ____ _ 
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STATE OF NORTH CAROLINA

                                                County

File No.

Name Of Plaintiff

City, State, Zip

Address

Name Of Defendant(s)

Name And Address Of Defendant 1 Name And Address Of Defendant 2

Date(s) Subsequent Summons(es) Issued

Date Original Summons Issued

In The General Court Of Justice
 District      Superior Court Division

CIVIL SUMMONS 
 ALIAS AND PLURIES SUMMONS (ASSESS FEE)

G.S. 1A-1, Rules 3 and 4

To Each Of The Defendant(s) Named Below:

VERSUS

IMPORTANT! You have been sued! These papers are legal documents, DO NOT throw these papers out! 
You have to respond within 30 days. You may want to talk with a lawyer about your case as soon as 
possible, and, if needed, speak with someone who reads English and can translate these papers!
¡IMPORTANTE! ¡Se ha entablado un proceso civil en su contra! Estos papeles son documentos legales. 
¡NO TIRE estos papeles! 
Tiene que contestar a más tardar en 30 días. ¡Puede querer consultar con un abogado lo antes posible 
acerca de su caso y, de ser necesario, hablar con alguien que lea inglés y que pueda traducir estos 
documentos!

A Civil Action Has Been Commenced Against You!
You are notified to appear and answer the complaint of the plaintiff as follows:

1.	� Serve a copy of your written answer to the complaint upon the plaintiff or plaintiff’s attorney within thirty (30) days after you have been 
served. You may serve your answer by delivering a copy to the plaintiff or by mailing it to the plaintiff’s last known address, and

2.	 File the original of the written answer with the Clerk of Superior Court of the county named above.

If you fail to answer the complaint, the plaintiff will apply to the Court for the relief demanded in the complaint.

NOTE TO PARTIES: �Many counties have MANDATORY ARBITRATION programs in which most cases where the amount in controversy is $25,000 or 
less are heard by an arbitrator before a trial. The parties will be notified if this case is assigned for mandatory arbitration, and, if 
so, what procedure is to be followed.

(Over)

Name And Address Of Plaintiff’s Attorney (if none, Address Of Plaintiff) Date Issued

Date Of Endorsement

Signature

Signature

Time

Time

	Deputy CSC 	Assistant CSC 	Clerk Of Superior Court

	Deputy CSC 	Assistant CSC 	Clerk Of Superior Court

	�ENDORSEMENT (ASSESS FEE) 
�This Summons was originally issued on the date indicated 
above and returned not served. At the request of the plaintiff, 
the time within which this Summons must be served is 
extended sixty (60) days.

	AM      PM

	AM      PM

AOC-CV-100, Rev. 4/18
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RETURN OF SERVICE

I certify that this Summons and a copy of the complaint were received and served as follows:

DEFENDANT 1
Date Served Name Of DefendantTime Served

	 By delivering to the defendant named above a copy of the summons and complaint.

	� By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion then residing therein.

	� As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the person named 
below.

	 Other manner of service (specify)

	 Defendant WAS NOT served for the following reason:

Name And Address Of Person With Whom Copies Left (if corporation, give title of person copies left with)

	 By delivering to the defendant named above a copy of the summons and complaint.

	� By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named above with a 
person of suitable age and discretion then residing therein.

	� As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the person named 
below.

	 Other manner of service (specify)

	 Defendant WAS NOT served for the following reason:

Name And Address Of Person With Whom Copies Left (if corporation, give title of person copies left with)

	AM      PM

DEFENDANT 2
Date Served Name Of DefendantTime Served

	AM      PM

Service Fee Paid

Date Received

Date Of Return County Of Sheriff

Name Of Sheriff (type or print)

Signature Of Deputy Sheriff Making Return

$
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AFFIDAVIT

VERSUS

Name Of Plaintiff

Name Of Defendant

PETITION TO PROCEED 
AS AN INDIGENT

G.S. 1-110; 7A-228

(check one of the four boxes below)
 �Petition To Assert Claims - As a party in the above entitled action, I affirm that I am financially unable to advance the required costs for the 
prosecution of the claims I have asserted. Therefore, I now petition the Court for an order allowing me to assert my claims as an indigent.

	  �I am an inmate in the custody of the Division of Adult Correction and Juvenile Justice. 
(NOTE TO CLERK: If this block is checked, this Petition must be submitted to a Superior Court Judge for disposition provided on the reverse.)

 �Petition To File Motions - As a party in the above entitled action, I affirm that I am financially unable to advance the required costs to 
file a notice of hearing on a motion. Therefore, I now petition the Court for an order allowing me to file my motion as an indigent.
 �Petition To Appeal - As the individual appellant in the above entitled small claims action, I affirm that I am financially unable to pay 
the cost for the appeal of this action from small claims to district court. Therefore, I now petition the Court for an order allowing me to 
appeal this action to district court as an indigent.
 �Petition To File Expunction Petition - As the petitioner in the above entitled action, I affirm that I am financially unable to advance 
the required costs to file an expunction petition. Therefore, I now petition the Court for an order allowing me to file my expunction 
petition as an indigent. 

(check one or more of the boxes below as applicable)
 I am presently a recipient of

	�   Supplemental Nutrition Assistance Program (SNAP/food stamps).      Temporary Assistance for Needy Families (TANF). 
 Supplemental Security Income (SSI).

 �I am represented by a legal services organization that has as its primary purpose the furnishing of legal services to indigent persons, or I 
am represented by private counsel working on behalf of such a legal services organization. (Attach a letter from your legal services attorney 
or have your attorney sign the certificate below.)
 �Although I am not a recipient of SNAP/food stamps, TANF, or SSI, nor am I represented by legal services, I am financially unable to 
advance the costs of filing this action or appeal.

File No.STATE OF NORTH CAROLINA

                                                County In The General Court Of Justice
 District      Superior Court Division

Name And Address Of Petitioner (type or print)

Date Commission Expires

Title Of Person Authorized To Administer Oaths

Date

Date Signature Of PetitionerSignature

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

CERTIFICATE OF LEGAL SERVICES/PRO BONO REPRESENTATION
I certify that the above named petitioner is represented by a legal services organization that has as its primary purpose the furnishing of 
legal services to indigent persons or is represented by private counsel working on behalf of or under the auspices of such legal services 
organization.

Date Signature

Name And Address (type or print)

ORDER
Based on the Affidavit appearing above, it is ORDERED that:

 �the petitioner is authorized to assert claims, to appeal, or file notices of hearing or petitions in this action as an indigent.
 �the petition is denied.

NOTE TO CLERK: If the petitioner is NOT a recipient of SNAP/food stamps, TANF, SSI or is NOT represented by legal services or a private attorney on 
behalf of legal services, you may ask for additional financial information to determine whether the petitioner is unable to pay the costs.

SignatureDate 	Assistant CSC	 	 Clerk Of Superior Court
	Judge	 	 Magistrate (for appeal only)

SEAL

AOC-G-106, Rev. 2/18, © 2018 Administrative Office of the Courts
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ORDER - DACJJ INMATES

CERTIFICATION

The undersigned superior court judge of this district finds that the petitioner is an inmate in the custody of the Division of Adult Correction 
and Juvenile Justice and that the complaint

	 is not frivolous.
	 is frivolous.

It is ORDERED that

	 the petitioner is authorized to sue in this action as an indigent.
	 the petitioner is not authorized to sue as an indigent.
	 the action is dismissed.

I certify that this Petition has been served on the party named by depositing a copy in a post-paid properly addressed envelope in a post 
office or official depository under the exclusive care and custody of the United States Postal Service.

Date Name Of Superior Court Judge (type or print) Signature Of Superior Court Judge

Date Signature
	Deputy CSC 	Assistant CSC 	Clerk Of Superior Court

NOTE: G.S. 1-110(b) provides: “The clerk of superior court shall serve a copy of the order of dismissal upon the prison inmate.”

AOC-G-106, Side Two, Rev. 2/18
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STATE OF NORTH CAROLINA 
 
______________________ County 
 

         File No. 

        

 In The General Court Of Justice 
District Court Division 

Name of Plaintiff 

 AFFIDAVIT 
Servicemembers Civil Relief Act 

50 U.S.C. App. §§501-597b 
VERSUS 

Name of Defendant 

 

 AFFIDAVIT  
 

I, ______________________________, being duly sworn, deposes and says: 
                               (print your name) 

1.  The  Plaintiff  Defendant ____________________________,  is in military service.   is not in 
military service.                                          (print name of non-moving party)                                                

The following facts support the statement above about the non-moving party’s military service: (State how 
you know the non-moving party is or is not in the military. Be specific.)  
 

______________________________________________________________________________________ 
 
______________________________________________________________________________________ 

2.  The affiant is unable to determine whether or not the non-moving party is in military service.   

Signature Of Affiant 

 

Name of Affiant 

 

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME 

Date 

 

Signature Of Person Authorized To Administer Oaths 

 

 Deputy CSC  Assistant CSC  Clerk Of Superior Court  Notary 

Date Commission Expires 

 
SEAL 

County Where Notarized 

 

 FOR COURT USE ONLY:  
 

 ORDER OF APPOINTMENT OF COUNSEL 
 

The Court finds that appointment of counsel is required pursuant to 50 U.S.C. App. § 521 or 522 and therefore, 
the Court appoints counsel named below to represent the absent servicemember named above:   

Name of Attorney 

 

Name, Street Address, PO Box, City, State And Zip Code Of Attorney 

 
 
 

Telephone No. 

 
 

 STAY OF PROCEEDINGS 
 

The Court finds that a stay of proceedings is required pursuant to 50 U.S.C. App. § 521 and, therefore, such a 
stay, for a minimum period of 90 days, is ordered.  
 
Date 

 

Signature of Judge 

 

Next Hearing Date and Time 

 

Name of Judge (Type or Print) 

 

 



Information About Servicemembers Civil Relief Act Affidavits

1.	 Plaintiff to file affidavit
	� In any civil action or proceeding, including any child custody proceeding, in which the defendant 

does not make an appearance, the court, before entering judgment for the plaintiff, shall require the 
plaintiff to file with the court an affidavit—

		  (A)	� stating whether or not the defendant is in military service and showing necessary facts to 
support the affidavit; or

		  (B)	� if the plaintiff is unable to determine whether or not the defendant is in military service, 
stating that the plaintiff is unable to determine whether or not the defendant is in military 
service.

	 50 U.S.C. 3931(b)(1).

2.	 Appointment of attorney to represent defendant in military service
	� If in a civil action or proceeding in which the defendant does not make an appearance it appears 

that the defendant is in military service, the court may not enter a judgment until after the court 
appoints an attorney to represent the defendant. If an attorney appointed to represent a service 
member cannot locate the service member, actions by the attorney in the case shall not waive any 
defense of the service member or otherwise bind the service member. 50 U.S.C. 3931(b)(2).  
State funds are not available to pay attorneys appointed pursuant to the Servicemembers Civil 
Relief Act. To comply with the federal Violence Against Women Act and in consideration of  
G.S. 50B-2(a), 50C-2(b), and 50D-2(b), plaintiffs in Chapter 50B, Chapter 50C, and Chapter 
50D proceedings should not be required to pay the costs of attorneys appointed pursuant to the 
Servicemembers Civil Relief Act. Plaintiffs in other types of actions and proceedings may be 
required to pay the costs of attorneys appointed pursuant to the Servicemembers Civil Relief Act. 
The allowance or disallowance of the ordering of costs will require a case-specific analysis.

3.	 Defendant’s military status not ascertained by affidavit 
	� If based upon the affidavits filed in such an action, the court is unable to determine whether the 

defendant is in military service, the court, before entering judgment, may require the plaintiff to file 
a bond in an amount approved by the court. If the defendant is later found to be in military service, 
the bond shall be available to indemnify the defendant against any loss or damage the defendant 
may suffer by reason of any judgment for the plaintiff against the defendant, should the judgment be 
set aside in whole or in part. The bond shall remain in effect until expiration of the time for appeal 
and setting aside of a judgment under applicable Federal or State law or regulation or under any 
applicable ordinance of a political subdivision of a State. The court may issue such orders or enter 
such judgments as the court determines necessary to protect the rights of the defendant under this 
Act. 50 U.S.C. 3931(b)(3).

4.	 Satisfaction of requirement for affidavit
	� The requirement for an affidavit above may be satisfied by a statement, declaration, verification, or 

certificate, in writing, subscribed and certified or declared to be true under penalty of perjury.  
50 U.S.C. 3931(b)(4). The presiding judicial official will determine whether the submitted affidavit is 
sufficient.

5.	 Penalty for making or using false affidavit
	� A person who makes or uses an affidavit permitted under 50 U.S.C. 3931(b) (or a statement, 

declaration, verification, or certificate as authorized under 50 U.S.C. 3931(b)(4)) knowing it to be 
false, shall be fined as provided in title 18, United States Code, or imprisoned for not more than one 
year, or both. 50 U.S.C. 3931(c).
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